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18 ^ 2006 

3 FT, 3 TT, 727 ( 3 T ).-TPgqfa gTCT tot 3 ET&T *ft % ffrq ga h T fel fl f%Rt t :- 

aw^r . 

aft B^jap RPR, fa*TFT RRT w=f 3 fftr '#*? ^T, % 3 ?««l TO 

^fwr % ^3^; i 03 % m (l) % spta aft w«ft *rrf^ ^aCTa , an#* ^wr w* aft sifaasfaa War 

rnfNgr 10 2006 aft aifaaa 3 rc§a aft^t; 

afa ~gqRT areft ft areft a i faaa ft ay * 3 ^ ftt t fer aft 2004 ^ rtwt ft a fr tft ft 76 -ftre fra f -aa fty ft 

brt % Pwfcn % fftq awM i ^gi wt aft areura , ftg % snftfr ft*rc ft, aft ftrft % a Rg arc ft ft w wrftf 3?3*ftai02 * 1 

# arsr (1) ftrsasfe (a>) wNMf^ftnrm a* aa «n; 

aftr'fl'^STOTOta 17 31^,2006 aft ftfoaH^Sgaft* 103 ft«fe(2) %31#Tl^tM^SW^T3nPf^^ 
ft l^rat^r 3?Rftnaft far aiftfr aft t % m aft yiftf*nfty ara^ra ftfearaft? aga^y 102 ^ft&r<i)/ft*aste (a>) % 
3 T«ffa ftRai*a*aaftTOft%ftPlftft§?Tftaisft; 

aftr ftafaa anata ft 3 iaft aa (aaroa srci) ft ft ft ftrgwiftta ^fftarfaar fwft aft i«nft 4 ^aft 15 a afrapaft vwfta 
smm aft 3 ftftaft*m ffttfm aj? 3 iaa,ft afft aflft appai ft ft fttftm ay am? ft, ftfaaR%# 3 «da lOS^^te 

( 1 ) % arfta toto aft■sawaraa^rft afa ay %aftma«flfaa>i %Tpwaaflftft*aaftft? 

3T?T:, 3R,ft,3ft R.ft. 103%afc (1) ft **fa 3jft m TH^w4f 

ipftn ^ ^rtt <ft? aft ?m, ftnmy ww dk gar w$n itoK 

14 ^si, 2006 RTOI %T 7 P?aRf 

[m U T&- 11026(9)/2006"1^-II] 
TpT. %. Bftn ^cf»fiTRPft 


i 491 GI/2006 


0) 
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[Part II —Sec. 3(ii)] 


vtm stofrt 

2006 m wm 42 

sigxfe 103(2) ^ si#t yps^j% 

ft&T: Yll^JFT cfc 3Tje&^ 102(l)(ep) 3T#T 3ft YTTfe" sracT® efr^mr 

#r ^ fen? 3rf*ra>f^ Pr&tt l 

5 ? 

^ -$> aig^ 103(2) ^ 3i#r ^ ^qfcr ^ cfrtte 17 arifer, 2006 

fM?r fc f^PH^ 5RT ’ITO cfc ^[H <f> Sppsk 102(l)(^>) cfc srtfR ^ Yflfe 
srrefrr offaRrm Yra^i c*ft ari^r^m Ry^t ^ ^ ft *rr^ ReiRr 

amftft ypt ^riftt *t? t I 

2. vjtRt^r to ft> Yftfterpr ft> 315^ 102 ft> ^ (1) ft> ^ (cfr) ftv 3 {ftR 

citofcM cPT iftft ^ feFJ ^ 2004 ft cffaRPTT ^ ^TSJR&T Rdl-q^ ft 76 - ftY3 

ft*r<3R PiciitH-^ >fr ctm^PTF ft> for? Rcrtf^d 3ft FE3fr Yirfe sphere? <?ft 
Pr% ft> stch bstcT fq YiffteiFT ft> argx&s 103(1) ft> siftR ^trct ft> 3ft 

^ fftsimr»TT yrpfi aik gm eft^r. fteeft ft> atm ^rt spe^t 
■ M 10.4.2006 ^|1tJ 4)J ft v33Hn ^ 3JT I ^fxWI ft W ftt ^ t fft? 

^ R^tR ^ foP? ~HWfaH TOT W 3ft 3R3cR? ftY3" R 3?TftR ft, vft 2TRft ft> 

3 rg#f aig^ 102(1) (^) sftWftr ft> ftp? otpt t l Yrrftt % w ^iR^spt ft^n 

^ i 

t ft) sft 3R3oTC? 2000 % 2005 cT?J> *ftTC ^ W 3 %, aft 5fft?T ft ^T ftftt pft 

tftrira ^r ^ 13ik ^ f^-f^FT ’Pra^r aik vi^raVi ^ «t i pjxft ^ stjpr 

jpTTCotwP5TTC«iT3ft??ft arajra aig^sr 102 (i)(sp) ^ ai^k Mga ^t 
$ i 
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[^Fin-^g3(ii)] 

3. ^ ^pSTTftcT t % ^£IPT 4> 3TJ^ 103(l) 4? 3T#T ^RTC 4> 3TRfpT eft 

pRtciT 4> TO <5>t f^Prf^ci ^ 4> fe^ ^ 3Tp)cbTfclT cftjof ^PT 4> 4> 

TO 3 4 > WIRT ft if ft ^Ff ftft t I 3 fPpft^ pRftfT 4 > TO 

4> ’?R£f 3 vjffa 4> foTC? PlqUn 31141 4 1 3|P)ct>|RcH 'H’fitaH ^ 103(2) 4> 

3?#t ^rfcT srt ^ Prf^s fin? viPr *rc <?ftror to-Pm^h Pr^tt cj> ^totcT $ ft 

tfcft 11 figjgg - ^ Pr&tt , snofa M Pft&n ^jt *Prt to ftRref cftt 

Pfafe 4> Wl ^FT MtH % ^ TO - S?T, ^eT ete Hp|PlPj?3 SiPlPm, 1951 
4> WT-6 4> ^rm T ffecT ^ftSTFT 4> 3TJ^fe 329(*l) 4> v3TO 4> 3FJ*FR JR^cT eft M 
f^ft PTcrfrPT illRlchl ft SRT ft ^JTOT uTT WcTT t 3fr? ^ 103 (l) ft 3T#T I 

I^r ^ *f ftgfcre anftn wt ftrer m fcsn^src 1953 wft 201) ; ftro 

TO W*T Prcif^r 3nft*T fcsntsjR 1965 Wft 1892) ; PrftrR 3fTft*T «HT*r T^.ftt. 

(^TftSTR 1978 TRR^ 1609) : 3nf% ft ?Tmef 3 TOR ^TW ft ftt 

^SfefT P^T W fftSTWTT t I % 3 T*I fft JIM ft 3 pfa> ^eft 3 3 fTft*T % 
^qfcT sfft ^f( ft ^WTTeft £[RT 3nft*T ftt fft*? PfM ft 3 fft TO? ftf 
OTftt I 

4, cftfaff ^FTeT if, vjfeeiRskf TJF t fft 3R5eR? SlteT, 2004 3 

efm> w ^ Prafer A fpn?^Tfer w? ^ ir %^r ^t ^ w f^? f? 
^r i 3RT:, ^ Hmcn Prater e^r 3iPra?fer PRtm 11 ot^srt Prf^ ^M(ft?r 

>Hto l P<1> PfcrfcT g5t STPT ^r ^IcT 3it wroft 9TTfe- 3R5cRJ 3TftcJ>PRT pR^T W 
WT # ^ ^ 7 tt*TcTT S?T eft Praf^T - ^ pR^TT ^T ^rmeTT %, ^ 3fjcfe 

103(1 ) 4> 3^Pf ^mRi ^ wrer ^rtf >smi w wm % I Pisfan srrqPr ^ w?ft 
sjp^Pm Praf^r - ^ PK&n ^ to ^ ^ to ^ 

aiPtorRfli 11 3Rf: r ^tpt ^uf^r ^ifefR ^ 103(1) 4> Pr4g^r ^ 3 ^?r 

■tf^fcr4> w Tfrr^ 11 
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’TRcr fata amrm <& 

*f> aigxEfc 103(1) steFivt ^ £ | 


TT./- 



%/- 


faite mm) 

fadfcR ar^cRT 


(* A. t&i) 

^3T Pfafan 3CTfRT 


(*FL ifrUcftcf'IJf)) 

3 n gaRT 


cnto: 26 3$eF, 2006 


ministry of law and justice 

(Legislative Department) 

nothtcatton 

New Delhi, the l8tn May, 20Cu 

S.0,727(E)—The following Order made by the President is published for 
general information :- 

ORDER 

Whereas a petition dated the 10 th April, 2006 of alleged disqualification of 
Shri Haji Shahid Akhlakh, a sitting Member of Lok Sabha under clause (1) of 
article 103 of the Constitution has been submitted to the President by Shri Malook 
Nagar, Ex-MLA and President ofYuva Rashtriya Lok Dal, New Delhi; 

And whereas the said petitioner has averred in his petition that at the time of 
filling of nomination for the election to the Lok Sabha from 76-Meerut 
Parliamentary Constituency at the general election, 2004, Shri Akhlakh was a 
sitting Mayor of Meerut, which according to the petitioner was an office of profit 
for the purposes of sub-clause (a) of clause (1) of article 102 of the Constitution; 

And whereas the opinion of the Election Commission had been sought by the 
President under a reference dated the 17* April, 2006 under clause (2) of article 
103 of the Constitution on the question as to whether Shri Haji Shahid Akhlakh 
had become subject to disqualification for being a Member of Parliament under 
sub-clause (a) of clause (1) of article 102 of the Constitution; 

And whereas the Election Commission has given its opinion (vide Annex) 
that in view of the well settled constitutional position* foe question of the alleged 
disqualification of Shri Haji Shahid Akhlakh, being a case of pre-election 
disqualification, if at all ary disqualification was attracted, cannot be raised before 
the President under clause (1) of article 103 of the Constitution and that the 
petition is, therefore, not maintainable before foe President; 
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Now, therefore, I, A.P.J. Adbul Kalam, President of India, in exercise of the 
powers conferred on me under clause (1) of article 103 of the Constitution, do 
hereby decide that the said petition of Shri Malook Nagar, Ex-MLA and President 
of Yuva Rashtriya Lok Dal, New Delhi, is not maintainable. 

14 th May, 2006 . PRESIDENT OF INDIA 


[F. No. H-l 1026(9)/2006-Leg.-II] 
N. K. NAMPOOTH3RY, Jt Secy, and Legislative Counsel 



ANNEX- 


ELECTION COMMISSION OF INDIA 
Reference Case No. 42 of 2006 

[Reference from the President of India under Article 103(2) of the Constitution 

nf Tndial 

In re: Alleged disqualification of Shri Haji Shahid Akhlakh, for being a member of 
Lok Sabha, under Article 102(l)(a)) of the Constitution of India. 

OPINION 

This is a reference dated 17 th April, 2006, from the President of India, 
seeking the opinion of the Election Commission under Article 103(2) of the 
Constitution of India, on the question of alleged disqualification of Shri Haji 
Shahid Akhlakh, a sitting member of Lok Sabha, under Article 102(l)(a) of the 
Constitution of India. 

2. The above question arose on the petition dated 10-04-2006, submitted by 
Shri Malook Nagar, Ex-MLA and President of Yuva Rashtriya Lok Dal, New 
Delhi, to the President of India, under Article 103(1) of the Constitution, raising 
the question of alleged disqualification of Shri Haji Shahid Akhlakh, elected to 

} 4 ^ 
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the Lok Sabha from 76-Meerut Parliamentary Constituency at the general 
election in 2004, for being a member of Lok Sabha under sub-clause (a) of 
clause (1) of Article 102 of the Constitution of India. The contention in the 

petition is that at the time of filing nomination for the said election, Shri 
Akhlakh was the sitting Mayor of Meerut, which according to the petitioner was 
an office of profit for the purposes of Article 102(l)(a). The petitioner has 
alleged that as the Mayor from 2000 to 2005, Shri Akhlakh had the status of 
Minister of State in Uttar Pradesh, and was enjoying various benefits and perks. 
According to the petitioner, the office of Mayor was an office of profit and 
hence Shri Akhlakh has incurred disqualification under Article 102(l)(a). 


3. It is well settled that under Article 103(1) of the Constitution of India, the 
jurisdiction of the President to decide question of disqualification of a sitting 
member of Parliament arises only in disqualifications incurred after election as a 
member of the House. The jurisdiction of the Election Commission to inquire 
into such question of the alleged disqualification, on being referred to it by the 
President under Article 103(2) of the Constitution, also arises only in case of 
post-election disqualification. Any question of pre-election disqualification, i.e. 
disqualification from which a person was suffering at the time of, or prior to his 
election, can be raised by means of an election petition presented in accordance 
with the provision of Art. 329(b) of the Constitution read with Part-VI of the 
Representation of the People Act, 1951, and not under Article 103(1). Reference 
is invited, in this connection, to the Supreme Court’s catena of decisions in 
Election Commission Vs. Saka Venkata Rao (AIR 1953 SC 201); Brundaban 
NaikiVs. Election Commission (ARI 1965 SC 1892); Election Commission Vs. 


N.G.feanga (AIR 1978 SC 1609); etc. In a very large number of other similar 
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cases in the past, the Commission has given similar opinion, on the references 
made to it by the President and Governors of States. 

4. In the present case, the allegation as mentioned above is that Shri Akhlakh 
was holding the office of Mayor, Meerut, at the time he filed nomination for 


election to the Lok Sabha in April, 2004. Thus, this is a case of alleged 
disqualification at the time of contesting election. In view of the well settled 
constitutional position, referred to above, the question of the alleged 
disqualification of Shri Haji Shahid Akhlakh, being a case of pre-election 
disqualification,' if at all any disqualification was attracted, cannot be raised 
before the President under Article 103(1) of the Constitution. The Election 
Commission also has no jurisdiction to express any opinion on the question of 
such alleged pre-election disqualification. The present petition is, therefore, not 


maintainable before the President in terms of Article 103 (1) of the Constitution. 


5. The reference received from the President, in the present case, is 
accordingly, returned with the opinion of the Election Commission of India, 
under Article 103(2) of the Constitution, to the above effect that it is not 
maintainable under Article 103(1) of the Constitution. 

j 

Sd./- Sd./- . Sd./- ’ 

(Navin B.Chawia) (B.B.Tandon) (N^G^palaswami) 

Election Commissioner Chief Election Commissioner Election Commissioner 

New Delhi. 

Dated : 26 th April, 2006. 
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18^,2006 

TO3TT. 728(3?).-^?^ OT W f^TRf^fer ^ #fn*J>R) % 

let)41 % :— 

# ami?r, ^ wsr, .#-358, rilfsrcrxpR, <nftwww , 

srar TT^rfer # #gt)W % ar^< 103 % (l) % a#ta # a#R awi#, cr ^ i #h tri 

rrt % aroik ^ wr 3 rnfter 24 r#, 2006 # xnfiwT wgfr 


#c 3^xn# ^ arc#Rf I # a#M 3m# # ttw #ft # 

lf«=RT S*R *P# fT 5RT 3 tR #?T fa^RT xjftq^ cR XERTW fell TOT 

«IT; 

#? am Hrfta 7 3 #t, 2006 # #®wh %- 3 q«dg 103 (2) % a#=r 

^ gm fR a?sr % 3 ftafaR apn^ftnr # m ## xiit for <mr# a#Ri a## 

#awR % arj^g 102 % #5 (l) % 3>ra3 <fo>) % a^rise-TroR?# %^x^Ri?TFt 

^t; 


afa 7 ajfcr, 2006 awih3fo%%ww?#'&’3### a^foer afo#% 

29 Rrf, 2006 # 7T3R -RRT # aflq# WWdl ^ (TOR? ^ fo*IT *11, for, 71 W TOI 
#im?M 1RT 3=f# Stfa^xRT Ro 3JRTRJ .10/2006#, differ 30 RT^, 2006 5RT W ^Ht 

*# |q aife^RT form Tprr t % 3 dmr mpm tfw m*rr ar«w skt 29 toJ, 2006 ^ 

: #fd mt foim dm «tT; 

aftr fodfad 3n«fin ^ 3d# Tld (ddiaW 5TO) ^ t % SR cTO # HJFT 4 TS# f5 
V # 3#RT 3fo# 3 df# t 29 X#, 2006 # TW R*ff # 3P# R<Wd! ^ rdPT-dd^ 
# t' 3fft sr wt M aw ^rw mft f, am-. - 3^1 i^?r, a#??i 

W# % !?FR W ^r ?# % aii^FftcT ^ ^ W??T ^1# % JRR ■# wifiw t, 

aw:, aw, 4, aifo tfo 4<, amjer g^r, x^rt 
>03 % 3fe (i) % afefcr ^ 3 Rtt xjfeft xpr f^, -m ?prw f % # 

aradM #, ift 3^RT 3W1# % ^ W % TO % $!([ aaPwi ft M ^ 
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HlPwi # 3#|pr 3WF# gW 29 2006 ^W«T WJT aro# 

Wi'Wdl ^fqi'Nil t I 

14^, 2006 ' II^mRi 

[’W.TT. T^-1-l026Cl0)/2006-^.-n] 

toto fastfror arofr ; 

Pfef: #^TOT # 3T^cr 102(l)(TO) <£ ^ TO*T w TOTO # 3TpTO Wt # 
ST^TO^T PR^TT I 

2006 TOT TOTOTT # 38 

[#^tot # arja&T 103 ( 2 ) # atfto ^r ft&i] 

TOT 

^f?WH ^ 3TJ5fc 103(2) 3> a#1 ’TWt £ ^l^lrl % ciT^tia 7 3I$oI, 2006 
# 

TO f^?T t, f^RT# 5RT ^UlTO TO TORT # PrafTO STRlPT # TO# t 

3TpTO 3T4T# #^TOT # 102(l)(TO) # 3T#T TOR ^TT ^TOTO ^ <T> fel^ PRfgd 

Bt f OT ^ I 

2 . # arPra airoft <# arPTrofer Pr#ro to ttto # bPto? aw ( ^ ftror *rftro, 

#-358, #f%ro w ( toPtorto; >3tr 5^r srer ^qfcr ^ TOfer <# crrtte 
24 TO^,2006 # TOpITO 3 ^TOTO TOT SIT I TO^TO # TO TOficT # ^ t % $ft 3TpTcF 
3TTO# c# ^3 tR 5T^T TOTTO gRT \3 tR S^T ftTORT 3> TOTO # RTO 3 Pr^TOT t^TT 

TOT TO I TO# ^ TO ajPfTOTO f#TO t f# # 3 TP|cT 3TTO# # vJTOT TO TO PrgPfa TO# 

TOTO ^tR T#?T ^TOTOR ^ ^ ^TOR TO# #t tftfTO # TOH #t # j TO# # STfHK # 

afar# to^t to to Pfgror ^Pt #,TOm Mroprro# # ## £#roH tot, to#toPcr afft 
3to arrfqPrcf> <Rxjfr # btosr ^r, # %# to cro to to tort t i to# ^ # 

3tPTcT 3TTO# # TOST TOT # TOTO ^ pR&TT # TOT # t I 


)tyy &i/q(? r~3 




H) 
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3. - smrm 4 i sftd, 2006 ftr ffea wa ftft ft ft srfftd sfeft ft 29 urft 

2006 cf^r 4 omit wrar ft ft feu sir fen fe w nfftdicfu % 

3 uuft fefe 30 mi, 2006 ftt ^rfeppu ftw ttht 10/2006/ft srt arffejffer 

feui t l ^RT srfeg^T 4, ffefet U3> TlfcT ^vRI TTCT urffendU 3RT 3.4.2006 ftt 3TntPT 
ftt UTRT ft sft, n? v3^RM fem 7TUT SIT fe ftt arfftoT 3feftt ft UPTT ft 
^TRT ft dIFm ft felT SIT ftft RTFTU=T Tl^T w ftt WUfft £RT 29 Ufft, 2006 ft 
nfferc c^ fcRir mu sir l 

4. ftt srfer sfeftt sm ui^i trt ft smft wu ft ft fftu uft ®m ft 

^ ^ snfer srt feurc feu ^rrft ftg nftfen ferra^r uf t fe urffem ft 
otut w B^fet srffenffer fefen uu im ftfenu ftt sppfc 103(2) ftt suffer smfm 
fe feftt ftt feu 3UT ftt fefef t OfSIcTT 1 


5. ftfelTT ftt 3Ppft^ 103(2) ftft SFjftfe 192(2) ftt xT^lfe ftft 


fftqfti ftt R^cft ft siTmim ftt urrar ^rfeferr ^rfe^rcu ^hrfeii fett 


vnfeii # I .^irf! iftr 


UFfet ft 3nftftT vjz^cIH ftft vJtxT ^JTUIcrft) £RT feffeR feu UU fegfe 

nfemftr ftft fttfft gm upfefeu ^it t A ^ucur 3Tftm urctt t I u^> mim 
fearer ftt mn ft ^inioRi wmft ftt ftftr fefer ferr^fet tu feurc t ftft ftft 
fermcR ir feftwr nftt ftt feu fenu u# ufet ftt fepr wr ft ft^rffen urt fen t 
nr feftt sfK ft nfe ftrft ufet ft n>m ffeafe iwtift upfet ft ferft 
feftrru 3?ftfe ft offer ft ft^ru, amisft feuft fefeu ft) ft uf sft, vruftt 
^ in ftftfer tru ft w ft v^rft dipm uu ur yrft wt ft feifer in? fen 
unr ft, ftftfer uru un ur^Ri nft ^n, vr^mu '^raidn ft sftfe ftr fesfe sftfe ft 
w ft um t afe “OT 3TRfN tu sftfe ftr ^rfer ctr fen t i ftftftftgft 3Tsp ferri 

mm ffenrr ftPfRTU [(1987) ^rffefteft u^fttftt 42] ft uruft ft ^rft tou fftft^H 
^ftfe ft ftfer T^ft ft ftfeu feifer 3R feu nnr sir, vjwnu Riruidu ft Pinfefed 
srfftfftftfer feur: 







“ rt Pi^xh apfto ft ^ 4Be4^ft f i ^ apftcRft 4 ft 

3(fc ft ftt 4fttcft ft 4eMft ft*4 ^ t I eTCB, ^fT CT22T 4ft mt ft ^3et ^ 
fft? r ^54 ft f^mfxR wft 3rficT pRte ^ ^ t, 

4tft B4 Pt4fa4 Rft 4ft ^#4 4>ftt ft ^ mtTOT ITCt fft 1 ^ R 44 4ft 
fftPmRJc4 4T 3RT 3TRn4 ft 4TT4 4>ft eft B4 ^44? ft ^t 3Tqpft ?rf4ft 44lftft I B4, 
B4 4ftf^ifM ft R4 mrm 4ft fftfftm 4ft f^THRdr r 4T srt rc| r 
4ft^ ^T4 47% 4B ft>ftt RB 4ft Bt, oOcRT f^ f^n 4B fftft?T ftft # fft? 4B SPftof 
^gft ft 4 ft ft c?5tf an^T f^? fftn fftreft 4% Rtftt wftrt r 


6. ft ft 

Rtftt 505) ft mft ft PtMfaRsJel 


(Rn%3R 1974 


arfftfftftftet PRtt 4T : 


“ fft^H ?T4T 44 jft*m Bt 4nft ft 44^, R4# 4> fft4f44 ftt 34Ret 4>x*TT 

f^jJSjirK til7IT ^ V-l rhiT ftff uf^Uim ^ fftcbr^!! 3TH: ^JraToTZI 4 ft 3tfto7 ft ^TeT R 4 

cf> yinjur R )c|riK-|d^^ 4)^4 ft B4R 4>Y 441 4116^ i 64 46 4Mci 6 N? 4c*Bft qft 
3 tK ft ft 4 f ^ 4mfft4> better ft 444ft 4ct t I ’Ret efSTT fftfe ft mramM ftft 
3TJ4fftt ^fSjtfftef 4B 4ftft t fft mtteTO 4% ftft f^eTT^ 44 ftPlWJ 4?ftt ft feBJ 44 
et4> f^m 4ft 4>44t xn%t ^74 B4> fft 4B ftW4> Rf44ft ft ft4 ft ftfftet 4 ft ! ft% 
4%% ft4l£J4> fftg^ ^T ft ft<Sff%4> 4T4 ft #? Rift fft%444 ft R744ft 4ft fftlfft R 
Iftftt P4R44 4ft% Rt(4 ReTT Bt, eft 4B cfl4> W 4 44^t #ft 3ifc ^IRTeRT 
^ fcP? B^4>t ftfrfERT Tf T44 4ft eT*mr # RT^ tTTf^4R 44 ^fcfeT 5T4R ’ft 

^ft.. 


..RejcT 4m^r ft, V3^TT fftstPT RtT 44 f^tcR Bt Wrft ^ 44^4 Rt ft 

fft4R 4H4T 4^4) ^ Bt 441 t % 44T 4tft^sf 4ft 4(4 4T4T4R 44B4T fetT 441 
2JT r 4e4«ft Pt44 9-4? ^ 3t#4 fft#eT 4T 3T44T 4^f I 4ct 4B 4T4T % 4B R7 
5T4R fftftfet 4T 44 ftt Rtft 4^ ftt 'c44BlP45 4f^TT4 4^f Pf4>el4T 44tfft> v3^t4T fft4T4 
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tot fcnrro $ mi TOcfr g5t ^f^rcwcii slk f^nswrfr ^ 

t. 

.....TO pFTOi ft> TOT# M|cT TO, TOfTOT #t tTT^ ffolFH cfszft iR 

totoRct to sfR to?t to? #^27 c£t to w t, ^ ^totot #Rfr 
^rfcT? ^kn faro tot # ffcrro ^ sroq 3 Ta^r f? f*Ft # n^ror to ^ 
‘m&fofi %cT ^ t I t eft 3 t#ott# cot stnr 3 fk ^ Rvtft oq^Rq? arf ^ 
tot# to wm q%ro tott ^rr wk 3 ftm tort tjR ^q R ^rf%q? nra ?rit fa tot# 

TOTTOT #t TO$a TOt faffeT SIT sttot ^ f’ 


7. . JT: <5-rt feTH ^^TOTOTO % TO#qTO^ TOH eflcT TOFT TOffa TO# (q3TTf3TR 1987 

wft 1577) 3 tot sro faro : 


'“ # sreftq Rfaror 1981 # fartror % toRrt t Rito?) to^toR Rfa 

^ fclTOcR TO 1984 R TOTTO "^t i ri, TOT# qWTH fc^TTO? 1984 R FTO 3ffc 3TTO 


TOTOTOT RfaTOT |pTT SIT 3fR 5TRTSJT ciTefe TOTT TO Tel^ 259 <H80l HcH'cm $Ta R 
^ftqfkRT TOT *IT I. 1984 # fatfxR #t fa#TFTOJT TOT ^T ^SITO fatfTOT 3Tfa# ^ 
TO^TO # TOHTOT faTO TOT SIT 3lk 3TfaTO ^TRvJT TO? # eft I TOTO# # 


fafaq- #t tgro ^>r z&m toft TO#q to#, wfsrR 1986 tof# 1253 3ffc 

TOTO# TOTTO TOFT TOfR TO#, (1986) 4 TOT## 78 : (W^3TN 1986 TOT# 1534) R 
TORT W TOT an I T|fa aTT^rftcT Mto #TO TOT % #jf#T £ # 1984 R faqfcl TO? 

nf aft, Troaft ^ Rratro q^TOT totJ^tIM *f ^totto ^rff I^tot ^tt tokit ^ t 


j^mtro 3 rS tefT^T n7 to ^r ^ 5 ? tot # ^ TOtf^ iroaS i98i ^r |q 
Rrfro ^ TOTR q? ktc5 TOT TO TOTO ^ TOT f3TT | 1984 *t ^fT^ qTORTTOff 

Rrcfrro ^ TOTR q^T TOT f3TT t 1 Tlfe FT 3Pfter ^T TOp TOcT # 3fR TOT^ cf^T ^sr 
^TOTTO q?T TOf^ t TO ?ft 5TRT# ^ PfqfTO ^ RrqfTO TOff cfe ^ 


qTOTef TOTTO Rff f^RTT TO TOTOTT TOtf% ftqtTO ^ TOTTO TO% ^ foR 3Rcftq TOFT 

., i • : : * ■ • 

^3 ^ ^ g>R®f Pr*p ft w t I fw ^f% ^ Prakf gtt amrnr ^ 





[<irTlI—sre 3 (li )3 


»?# TTTO : WW 



fcTV ft nsn? nq 3rmr? ft«[rf%3> hr ft nq t i rtrtcRi ftt fftftt fft3M3? 33 
fft3R 3Rft ft fcB 33 3cp felR Hft 3R3T ^TTt%R 313 33> fft 33r3>Tft ft ftfa 3? 
ftftftci 3 ft i nfe 3ft^ ftcfr*jcp ^q- % ^iRjcjj hr ft ft ot 3?tt ft tot 
fftfftwi fftft ft ft qsmft ftt f^rfir 3ft nft 3ftHT sfr? ft?n 

fftfft?33 3R3T t ft 33?ft ftt3> HH3 eft 33fft ft ftft I efift f^Fc^TvTe ft BRH 

3rfa> cti^t ft hh tRftfta ftqft sro g^rar <rth 3t#h, 1944 wftt 111 3Tft 
HTHft ft OTft HOT ft ^ Her fftHT : 4 ft 3? 3ft HRHI ft 3TH 

Sffteft 3ft ^pmt 3Rft ft feR ft ftft337 t TOT 3? ftftl tfftn ftHT fft Hfft 3F fH 
HFTft ft tftftt ft^ftftf? HR 5R3 33 fftfftWT 3R3 ft W HH3 cRTeTT f tftH33 3 tR 
JRlft 3ft fftftt'ft ^q ft HHlfftcT Hft 3R3I I fH gKT IftM^WI fftR wft ft fft* 
vTOfR sftft 3ft ^ 3rfft3lft yr3rTT 3f? t 1ft q§T33ft ft #3 v3RT 3Rftft3> fftnfftr 
f^ra w fft3R #rr ftft? ftrem ?rh ftfft fftra3> ft 3R ft fftfftwi 3ft ft fft 
tft3R 3R3T t !’ ft H3 fH *3 WWW 3ft ftfft SflftftftT 3ft #1 3ft ft t f 


8. SOfttH ft fftftl HTHcft ft ^3ftft3ft fftfftl 3ft eRT3T7 3TJH3R fft^T ft Wft 

3? w fftft fftw ftfcncT fftnr w t, snftiH srt m fft? wft ft ^ sjk 

3T 5RT 3ft fftftf33 fft^ ftft ftft H3H 3ft H3H3 ftft H3T t 

I ftft Hftt HTCcft ft STTftm SRT SfPmiftcr Hftcf H3 3? 2ft t% ftt H3T 3T I 

ftft 5ft?HTHeft 3ft ^3 3Rft^ ^Tft ^ft H]f 3#^ 7J3RT3 fftmft W ^ 3Rf 

sri H 3Rft 3ft srfftepf^m fftqfer ft ftftfftn fftftqr nmft ft (51 ^hrstr 354) 3T%3 

17.06.1971 3ft srrftft 3ft *RT, ^ft eft^3ft f% ftftl sfft ftvjfR fft£TB HHT ^ ft 3RT 
3ft srfft^Rr fftq&rr ft ftftfeer nnrft ft (51 ^hrsir 360) ftrto 

10.1.1972 3ft m, $\ OTft^r fte.dk v3eR HHT ft 3H SRI 3ft 

3?1ft35fer fft?ftcTT ft Hmft ft 3Tft^r 2.7.1980 3ft 7T3, ^T. 3FRTT8I IftsT, ^R3 W RI3^T 
3ft Slfft3ft^m fftH§3T ft HTHft ft 3Tft® 17.10.1990 3ft ^ H?ft3 35^ ^T3 HTftcf, 
7R3 HHT H3*3 3ft srfft3ft^3 f^eTT ft HFfft ft 3Tft^ 27.10.1990 3ft 33, fttHftt 
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TOcft Hcjyi'vSM, TOT TOT TOW Tft 3Tf^ra^Tcf to£m £ TTTOT ft cTl^ 12.7.1992 Tft 
TO TOcTcftcTT, TtoTTf topT TOT Tft TOW Tft 3Ttoto fft#cTT T> TOT ft 

cnM 29.8.1997 Tft 31T#T Tft TO TO fT TOft 4 TO£^ toll TO TOkTT £ I 

9. . TO. TOTWTT to TO TOTTO (1989 TO TOW 2) TWf sfa mR^R i tI ft 

cf#TH TOft cf> TOFT TO I TO TOt£ £ TOTTT TOT TPR TOT TOT T> dcTOcftn TOftfa 
TOW TO. TOFTO to TO TOTR TO 3ltoto Pk£cTT £ ft TO TO TO- TO. 
to srw TO^frto %roto £3 £tf£reT tor, tott £ 3TWSTTOTOTOTto?ro 

TO TO TTW TO7 ^£ £ I TO - TOTcT £ dJx’kg 10-6-1989 Tft TO’ TTRrTO, dl'ft'W 10-7- 
198$ t£ TO<qf^ gRT tom Tft ££ aft | TOF? TO TOT TO 3TTTRT £RT TOT T> otto 
TOft;T> £tTO, TO. to £ TOT TOT £ 3PT% WTO ft WFTTOT £ tol STT 3jk TOTO 
cTOIfTO 16-3-1990 Tft TOT ft WTOfft §RT toTTO ton TOT TO I 3TTTRT £ TO TO TO 
ft 8ft fft ^T. to ft WTTOT ft 3PJTOT £ T^mR| % 3TOT to?T tofa> ft TOT £ I 

3toto £ to TOer ft ft t£ to£ to £ to ftton ton fft : 

I ‘ftton 16-03-1990 ftt to. to ft wpm ft toro tor to£ ft ntorowro 

i TO TO to £ TOT TOT £ TOW T£fTOTO£l3RT:TO3T^Tl%TOTTOTO 

; tor ft tow £ to ft* to£ ft to toto £r to £, to tow tore £ to 
t£! tot £ Tftfft sr to to£ ft ft tot tot ft tow Tfr £ l ^T ftftftrfM 

£, TOTFT ftt TO? TOT TOT to£ ^ to t£> TOT ^T. to TOT TOT £ TOW £ TO 

i £ ftt to* £ to toto ft to? £ to^Rt £ ttto Rtor tofe ft tot £ r 

10. 1992 ft to^T TFTTO £. 1 £, toft TOTTOT ft TOST TO§cT ftt t£ Tto 22-6- 
1992 ftt TlRlchl £ TORT TOT TRT T? TO fft TOT £tot TOlftt TOTOH, TOTOTftft TOT 
TOT ftt TOftft TOWT ft, ^T TOTTC TO fftftdT TOPTcT ftt £ fft T? 5-5-1992 £ 15-6- 


1992 TO? ftftr TOTOR £t 3TTO WNft 


8ft I TltoT 30-6-1992 Tft 3TOW t£ 


f£to Tft t£ 8ft | to£\ TOTOH Tft TOWdl Tft 3TTf£ 29-6-1992 t£ TOTO £r t£ 








2 ft I srmm % ftfer. ^ cRfrff, ttot cjft TOft 29 - 6-1992 gft 

W Bt aft afa BTT 3JT?RT gft 12-7-1992 cfft TRI ft ft I 

11 . gtft fr. ^raicraT % Tiffer Pfer mefr f (1993 ^t Prf?r ttftctt tf. i(ft)-6 

(ft) affc 1994 Tf>l 1 C^fr) [ 3Tjfk 192 (2) f> SlfPr cffocHTg ft TTTOTcT % crffTOg 
ff*IH TTHT ft Tjft 'OTelfeTdT 3ft SrPTcrffcT ftT&ll ft TO 3ft ^3lft 3IeT fftf?T ] 3B - 
fft3FT TFFI, fvRT3ft 3B TT3RI 2ft 3?k TT3R73T, ft TTFTcft ft TO 3ft f frqWfl 

2ft, Plft?r 3T3cft ft fftB TBft ft ftTFT ffnfer 3R ft ftf ft I fftsiPT TTOT ft f^T^T ft 
TOIcf, % 3B gfefRl 3!W3T % *Tmf fftrf3> Bt t I W 3Ret ft, 

cftcFTO TO TOT ftft^ <^TR TTT^ (Tp*) ft viWdH TOTTRTI ft ftPfT^T 33 3T3R3 
cfct 3TT^ 4 TIB Trft$RT 1%T?T 2?T : 

“ v333 TO ft TTftt ^TFRT 3B^3Tf 3T ffteiR 3Rft 3T 3TTft3 33 TIB 33 t ft? ftft 
3>tf 33 3T3 3T3T3?33> #fft I B3 TO 3T fft> 33T Tjft 3T3cTfcT3T 3f 1996 -ft 


trg^- %Frf>H ft rri 


ns fcTHRT WTT cfr TjfcR TT33 ft TT3RJ ^ WI ft 3ft 


TSft ft fen? fftfid Bt Tif f i btt tot *r 3ftf wr, am ~m f^rf%3? %er ft ft 
Btftt 3ik pRfcfi, !TOT Bt*TT I 33Tt33 TO 3T 3ft 3f ffrftt 333tW % 3 eft 
333ft 3^313 mf^rfcT 3T fft>ftt ftt T53 ft TOT 3%3T, 3 ft ftft Vjcjvflfciuil % B^ 
TOT 3T ftv?ft 312^4 RTftuH qft Tjfft Btftt 1 TIB 33> TjpmfifcT RTlf^ 3p3Tftt t 
ft 3R3 ft 3Tftt 3ffc 3TJHTO ^ft Rlcft t % f^T£R> B^ 

'^rf^Rh’ t % f^Rft ft W v2RT *R f^'^RJ B>T f^ftcT ^R 5TTO 

^Tjf t T% I TT ft tib TORTT ^ TW ^ft vrfft Btft I ^^cT: ^ITTlloJTfr ^ ftpr 
i^fixm Wm^i ^t ftPr^TT f arqf 3nwt ormr ^tt, mPmrR ^>t 
\jPrt Tram ft bPtt i ft fmf, cfm^rm tot tot jto (^r) ^ 
bft£ f » Rnrncnr ^ ftPrm ^ ar^cfw frf f Tift f i ^tt f, 
ffgpr ^tt ^ grwiff ^ M^r b^ snstR w ft TTf ft 
% ^TCRft chlcRITI wit ft PwTO^ fcR- v5ftTTT TRW ft TIRI Ttff^T %PTFI t 
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3ik W eta? 5lftftftc<r SrfePm, 1951 ETRl 93? ^ 3r?Jft fttf&T t I ^3 
^TRTeRT ^ ftdfxH 3lft<t>l ^ f^TT SJT, ftnj ^cHT ^TRIeRT 3? 7TOT 

srfteT etfta aft, ^FT ^Tr ft*IH WTT Ryftd 3?? 3t 3 ^ aft | vJrddH 
^imTOT ItaFr ^rm 3 * ft^r 3?t qtpt 3 ^sft sftftr ft^ta? 

*ta 3? 3?R*r 3?7 ftar an f 

12. 3ffl:, 3? 3T3eta?3 ft?3T ft? ^TFTeTt 3, ftpft 3F 

ftr?ret 3ftaT3 ^ftcT t r wr m ttot 3# w t 3taft ^ erwr? ^r 
3ttm ^ ^ ^ t ft? Hmnr ^ w t sta ^ ^ ^ 3^ta s{rt g?tt tR 
ctaef 3ft ^t ?ftt i 

13. v3M^ ^iftarfta? sta ftfta? %ft 3ft ott ft ^ sfa ot? 3Prt, ^ it 
Tnft ftft ftftsr ^TReft ft smta 3 rt smn? 33 ^feftar % ft33, srrftm 3ft ^ ^ftanf^r 
33 t ft? Sifter 3ftftt 3ft wi w 3? 33*3 #r 3? fe^ srftasfcr ftatar ^ ^ % 
Ttafftrr eftwr* f^ftbr ^r nazr gft sift ft ?Fift PwaScb ?ft ?rm £ % 4ft csft^ araiftt 

.;• >.. o J 

^ ^t 29 3 ift, 2006 3 ft 333 3 m ft srta tbih ft ? 3 \*m ft f 3 > # sta ^ mr sft 
333 3* 3$f ^ 33 f i 

14; 333^ dlte 7 3T$eT,2006 33 fftft?! ftf^R 3* SPpfc 103 (2) 3* 3T#T 3TT3I3 

3ft ^r 3TT3T3 3ft 33 3? ^T3 ^fft 3ft 3T33 tafT 3731 t ft? 3? ftRta? 33T t I 


?./- 

(taft 4t. xncron) 
fttfxR stt^xt 


?./- ?./- 

(fr. <£r. ^t) (^r. taricroftt) 

ftetan srrg^r ftcifdd srrf^r 


W : fte^t 

ento 27 stfef, 2006 
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NOTIFICATION 

: v 7 :, New Delhi, the 18 th May, 2006 

S.0.728(E). —The following Order made by the President is published for general 
information~ 

ORDER 

Whereas a petition dated the 24 th March, 2006 of alleged disqualification of Shri 
Anil Ambani, the then sitting Member of Rajya Sabha under clause (1) of article 103 of 
the Constitution has been submitted to the President by Shri Harinder Aggarwal, ex- 
MLC, C-358, LohiaNagar, Ghaziabad, Uttar Pradesh; 

And whereas the said petitioner has averred in his petition that Shri Anil Ambani 
was appointed as Member of U.P. Development Council by the Government of Uttar 
Pradesh with the status of ^Minister of State; 


And whereas the opinion of the Election Commission had been sought by the 
President under a reference dated the 7 th April, 2006 under clause (2) of article 103 of the 
Constitution on the question of as to whether Shri Anil Ambani has become subject to 
disqualification for being a Member of Parliament under sub-clause (a) of clause (1) of 
article 102 of the Constitution; 


And whereas even before the reference was recei ved in the Election Commission 


on the 7 th April, 2006, Shri Anil Ambani had resigned his membership in the Rajya Sabha 
on the 29 th March, 2006, as notified by the Rajya Sabha Secretariat vide its notification 
No.RS.lO/2006/T dated the 30 th March, 2006 informing the acceptance of his resignation 
by the Chairman, Rajya Sabha with effect from the 29 th March, 2006; 


And whereas the Election Commission has given its opinion {vide Annex) that in 
view of the fact that Shri Anil Ambani has already resigned his seat in the Rajya Sabha 
on the 29 th March, 2006, and is thus no longer a Member of Parliament, the said 
reference, in so far as it relates to the question of alleged disqualification of Shri Anil 
Ambani for being a member of Rajya Sabha, has become inffuctuous; 

Now, therefore, I, A.P.J. Adbul Kalam, President of India, in exercise of the 
powers conferred on me under clause (I) of article 103 of the Constitution, do hereby 
decide that the said petition of Shri Harinder Aggarwal on alleged disqualification of Shri 
Anil Ambani for being member of the Rajya Sabha has become infructuous on account of 
the resignation of Shri Anil Ambani of his membership in the Rajya Sabha on the 29 th 
March, 2006. 

PRESIDENT OF INDIA 

14 th May. 2006. 


/ 4 9/ Ai/ok ^ 


[F. No. H-11026(10)/2006ieg.-IIl 
N. K. NAMPOOTHIRY, Jl Secy, and Legislative Counsel 
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ANNEX 

ELECTION COMMISSION OF INDIA 


In re: 

Alleged disqualification of Shri Anil Ambani. former member of Rajya Sabhn. under 
Article 102 (1) (a) of the Constitution 


Reference Case No. 38 of 2006 

[Reference from the President under Article 103 (2) of the Constitution] 




urimun 


This is a reference dated 7 th April. 2006 from the President of India, under 
Article 103 (2) of the Constitution, seeking opinion oi the flection Commission on the 
question whether Shri Anil Ambani has become subject to disqualification for being 
Member of Rajya Sabha, under Article 102 (l)(a) of the Constitution. 


2. The question of alleged disqualification of Shri Anil Ambani was raised in a 
petition dated 24 lh March, 2006 submitted to the President by Shri Harinder 
Aggarwal, ex-MLC, C-358. Lohia Nagar, Ghaziabad. UP. The contention in the 
petition is that Shri Anil Ambani was appointed as Member of UP Development 
Council by the Government of U.P. The petitioner has alleged that while appointing 
Shri Anil Ambani to the said office, the U.P. Govt, also granted him the status of a 
Minister of State. According to the petitioner. Shri Ambani. by v : nie of his 
appointment to the said post, was entitled to privileges like telephone, vehicle, staff 
and other incidental perks, which makes the office an office of profit. The petitioner 
sought disqualification of Shri Anil Ambani from being a member of Rajya Sabha. 

3. Even before the reference was received in the Commission on 7 l, ‘ April. 2006. 
Shri Anil Ambani had resigned his membership in the Rajva Sabha on the 29 t! ' March. 
2006, as notified by the Rajya Sabha Secretariat vide its notification No. 
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RS.I0/2006-T dated 30 March,2006. In the said notification, a copy whereof was 
received in the Commission from the Rajya Sablia Secretariat on 3.4.2006. it was 
mentioned that Shri Anil Ambani had resigned his seat in the Rajya Sabha and his 
resignation was accepted by the Chairman, Rajya Sablia vv.e.f. 29 th March. 2006. 

4. In view of the resignation by Shri Anil Ambani of his seat in the Rajya Sabha. 
the preliminary issue arising for consideration of the Commission is whether the 
question of his alleged disqualification raised in the present petition, survives for any 
opinion of the Commission under Article 103(2) of the Constitution. 

5. The proceedings before the Commission in cases of references from the 

President and Governors under Articles 103 (2) and 192(2) are quasi-judicial 

proceedings. Hence, in such matters, the Commission is guided by and follows the 

principles, procedures and policy adopted by the Supreme Court and High Courts. As 

a general principle, the Courts look into live issues between the parties and do not 

undertake to decide an issue which is purely academic or has become infructuous on 

account of any supervening event. In cases where during the pendency of an election 
* 

appeal, the candidate whose election was under challenge ceased to be a member of 

the House concerned, on his death or on account of his resignation from the seat in 

the House concerned or where the House itself got dissolved, the Supreme Court has 

treated the appeal as infructuous and dismissed the appeal as such. In Podipiredd V 

Achuta Desai Vs, Chinnam Joga Rao [(1987) Supp SCC 42 j. where the House was 

dissolved during the pendency of the election appeal, the Supreme Court held. 

“The questions raised in this election appeal are of some importance. We also 
see the force of the submissions urged on behalf of the appellant. All the 
same, having regard to the fact that fresh elections have already taken place 
and the appeal has become redundant in that sense, we will be undertaking a 
futile exercise if we examine the validity or otherwise of the view taken by the 
High Court in dismissing the election petition. Under the circumstances 
without expressing any view, one way or the other, on the validity or otherwise 
of the decision of the High Court, we direct that this appeal shall stand 
disposed of with no order as to costs." 
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6. Earlier ,the Supreme Court in the case of Lokuaih Piujfnin vs. Bircmira Kumar 
SahuiAIR 1974 SC 505),had held: 

“Assembly being dissolved, the setting aside of the election of the 
respondent would have no meaning or consequence and lienee the Court 
should refuse to embark on a discussion of the merits of the question arising in 
the appeal. We think there is great force in this preliminary contention urged 
on behalf the respondent. It is a well settled practice recongnised and followed 
in India as well as England that a Court should not undertake to decide an 
issue, unless it is a living issue between the parties. It an issue is purely 
academic in that its decision one way or the other would have no impact on the 
* position of the parties it would be waste of public time and indeed not proper 
exercise of authority for the Court to engage itself in deciding it. 

.In the picseiii case, the Orissa Legislative Assembly being 

dissolved, it has become academic to consider whether on the date when the 
nomination was filed, the respondent was disqualified under S. 9-A. Even if it 
is found that he was so disqualified, it would have no practical consequence, 
because the invalidation of his election alter the dissolution of the Orissa 
Legislative Assembly would be meaningless and ineffectual. 

.The finding that the respondent was disqualified would ho based 

on the facts existing at the date of nomination and it would have no relevance 
so far as the position at a future point of time may be concerned, and therefore, 
in view of the dissolution of the Orissa Legislative Assembly, it would have no 
practical interest for either of the parties. Neither would it benefit the appellant 
nor would it affect the respondent in any practical sense and it would be 
wholly academic to consider whether the respondent was disqualified on the 
date of nomination." 

7. Again, the Supreme Court observed in Dhartipakar Madan Lai Vs Rajiv 
Gandhi (AIR 1987 SC 1577) as follows : 


“The election under challenge relates to 1981. its term expired in 1984 on the 
dissolution of the Lok Sabha, thereafter-another general election was held in 
December 1984 and the respondent was again elected from 25 th Amethi 
Constituency to the Lok Sabha. The validity of the election field in 1984 was 
questioned by means of two separate election petitions and both the petitions 
have been dismissed. The validity of respondent's election has-been upheld in 
Azhar Hussain V. Rajiv Gandhi, AIR 1986 SC' 1255 and Bhagwati Prasad v. 
Rajiv Gandhi (1986) 4 SCC 78: (AIR 1986 SC 1534). Since the impugned 
election relates to the Lok Sabha which was dissolved in 1984 the respondent's 
election cannot be set aside in the present proceedings even A the election 
petition is ultimately allowed on trial as the respondent is a continuing member 
of the Lok Sabha not on the basis of the impugned election held in 1981 but on 
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the basis of his subsequent election in 1984. Even if we allow the appeal and 
remit the case to the High Court the respondent's election cannot he set aside 
after trial of the election petition as the relief for setting aside the election has 
been rendered in fructuous by lapse of time. In this view grounds raised in the 
petition for setting aside the election of the respondent have been rendered 
academic. Court should not undertake to decide an issue unless it is a living 
issue between the parties. If an issue is purely academic in that its decision one 
way or the other would have no impact on the position of the parties, if would 
be waste of public time to engage itself in deciding ii. Lord Viscount Simon in 
his speech in the House of Lords in Sun Life .Assurance Company of Canada v. 
Jervis, 1944 AC 111 observed; "I do not think that it would be a proper 
exercise of the Authority which this House possesses to hear appeals if it 
occupies time in this case in deciding an academic question, the answer to 
which cannot affect the respondent in any way. It is an essential quality of an 
appeal fit to be disposed of by this House that there should exist between the 
parties to a matter in actual controversy which the House undertakes to decide 
as a.living issue.” These observations are relevant in exercising the appellate 
jurisdiction of this Court.” 

8. The Commission has consistently followed the above judicial principle in the 
reference cases where the member, against whom complaint was made, ceased to he a 
member of the House concerned, before opinion was tendered bv the Commission and 
the question decided by the President or the Governor. In all such cases, the consistent 
view held by the Commission was that the reference had become infructuous. To cite 
a few such cases, the Commission's Opinion dated 17-06-1971 in the reference case 
regarding alleged disqualification of Sh. Ranjibhai Choudhary and twelve other 
members of Gujarat Legislative Assembly (51 ELR 354 ). Opinion dated 10-1-1972 in 
the matter of alleged disqualification, of Sh. Lajindcr 1 Singh Bedi and two other 
members of Punjab Legislative Assembly (51 ELR 360 K Opinion dated 2-7-1980 in 
the case of alleged disqualification of Sh. Avdhesh Singh and ten other members of 
Uttar Pradesh Legislative Assembly, Opinion dated 17-10-1990. in the case of alleged 
disqualification of Dr. Jaganath Mishra, member of Rajya Sabha. Opinion dated 27- 
10-1990 in the case of alleged disqualification of Sh. Mahadeo Kashiray Patil. 
member of Rajya Sabha. Opinion dated 12-7-1992 in the case of alleged 
disqualification of Smt, Jayanthi Nat a raja n. member of Rajya Sabha, and Opinion 
dated 29-8-1997, regarding alleged disqualification of Ms. J.Jayalalitha, member of 
Tamil Nadu Legislative Assembly, may be seen in this context. 

/ 9 / ^ 
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9. The case of Dr. Jaganath Mishra (Reference C ase of 2 of 1989). was similar 

to the present one. The question raised in that case was about alleged disqualification 

of Dr. Jagannath Mishra, then sitting Member of Rajya Sabha, on the ground that he 

was holding the office of Chairman-cum-Director General of the T.N.Mishra Institute 

of Economic Development and Social Change. Patna. In that case, a petition dated 

10.6.1989, was referred to the Commission by the President, on 10.7.1989. During the 

pendency of inquiry by the Commission into the question raised. Dr. Mishra resigned 

* 

his seat- in the Rajya Sabha, and his resignation was accepted by the Chairman of the 
House on 16.3.1990. The Commission then tendered the opinion that following the 
resignation of Dr. Mishra, the reference from the President had become infructuous. 
The Commission in its Opinion tendered in that case, observed ; 


“ Consequent upon the acceptance of resignation of Dr. Mishra on 16-03-1990. 
he is no longer a member of the Council of States from that day. Therefore, die 
question whether he is disqualified for continuing as a member of that Council 
no longer survives for consideration at present as he is already not a member of 
In these circumstances, the reicicjice received ironi ine 


President seeking the opinion of the Commission whether Or Mkhrn 
become subject to disqualification to continue as member of the Council of 
States has become infructous.” 


10. In Reference Case No. 1 of 1992 in which the question raised in the petition 
dated 22.6.1992 submitted before the President, was whether Smt. Javan:hi Natarajan, 
then sitting Member of Rajya Sabha. had incurred disqualification on the ground that 
she was an Additional Central Govt. Standing Counsel from 5-5-1992 to 15-6-1992. 
The petition was referred to the Commission on 30.6.1992. The term of membership 
of Smt. Natarajan expired on 29-6-1992. The Commission considered the reference as 
infructuous as her membership of the House had come to an end on 29-6-1992, and 
tendered opinion to that effect on 12.7.1992. 


11. In the Reference Cases relating to Ms. J.Jayalaiilha. (Reference Case Nos. 
1(G) - 6 (G) of 93 and 1 (G) of 94, [references from the Governor of Tamil Nadu 
under Article 192 (2)] raising the question of alleged disqualification of Ms. 
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Jayalalitha from membership of Tamil Nadu Legislative Assembly, the Assembly in 
which she was a member and the membership of which was the subject matter of the 
question raised in the cases, was dissolved during the pendency of the reference cases. 

. Following the dissolution of the Assembly, the Commission took the view that the 
cases had become infructuous. In that case, relying on the decision of the Supreme 
Court in Loknath Padhan Vs. Birendera Kumar Saint ( Supra ). the Commission 
observed : 


“Having considered all relevant aspects of the said question, the Commission 
is of the view that any such opinion now would be unnecessary. Any enquiry, 
at this stage, into the question whether Ms. Jayalalitha had become subject to 
disqualification for continuing as a member of the earlier House of the Tamil 


Nadu Legislative Assembly, already dissolved in May. 1996. would be of mere 

academic interest now, and would be an exercise in futility. Anv 

¥ ¥ 

pronouncement on the above question would not affect her present status, one 
way or the other, nor would such pronouncement serve any meaningful 
purpose at this stage. It is a well settled judicial practice, recognised and 
followed in India, that if an issue is purely academic, in that its decision one 
way or the other would have no impact on the position of the parties, it would 
be waste ol public time, and indeed not proper exercise of authority for'the 
courts to engage themselves in deciding such uLaueuuc issues. Shri Bobae was 
right in placing reliance on the decision of the Supreme Court in the case of 
Loknath Padhan vs. Birendra Kumar Sahu (Supra). In that case, the election of 
successful candidate to the Orissa Legislative Assembly was challenged on the 
ground that he had a subsisting contract with the Government of Orissa for the 
execution of certain works and that he was disqualified unde** Section 9A of 
the Representation of the People Act. 1951. The High Court dismissed the 
election petition, but an appeal was pending before the Supreme Court, when, 
in the meanwhile, the Orissa Legislative Assembly was dissolved. The 
Supreme Court dismissed the appeal, as having become infructuous. in view of 
dissolution of the State Legislative Assembly." 


12. It would, thus, be seen that in all reference cases in which the person to whom 
the complaint pertained ceased to be a member of the House concerned, the 
Commission has consistently tendered opinion to the effect that the case had been 
rendered infructuous, and any opinion by the Commission on the question raised 
would only be of academic value. 


13'. Having regard to the above constitutional and legal position, and consistent 
with the view taken by the Commission in all such reference cases in the past. 
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mentioned above, the Commission is of the considered opinion that the present 
reference on the question of alleged disqualification oi Shri Anil Ambani lor being a 
member of the Rajya Sabha, has become infruciuous. in view of the fact that Shri Anil 
Ambani lias already resigned his seat in the Rajya Sabha on 2 ( > Ul March, 2006, and is 
thus no longer member of that House. 

14. Accordingly, the reference dated 7 lh April. 2006. is hereby returned to the 

President with the Commission's opinion, under Article 103(2) of the Constitution, to 
the effect that the same has become infructuous. 
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